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essential real estate that were the re-
sult of a disaster to: 

(i) Acquire or enlarge the farm, as 
specified in § 1943.16(a) of this title, as 
long such acquisition or enlargement 
does not cause the farm to exceed the 
requirements for a family farm; 

(ii) Replace or repair buildings or 
other structures which are essential to 
the ongoing viability of the operation. 
The Agency will finance such replace-
ment or repair only to the extent that 
the structures conform to industry 
standards and meet the needs of the op-
eration and intended purposes of the 
structure. 

(iii) Pay for activities to promote 
soil and water conservation and protec-
tion on the family farm as specified in 
§ 1943.16(c) of this title; 

(iv) Pay loan closing costs related to 
acquiring, enlarging, or improving the 
family farm as specified in § 1943.16(d) 
of this title, that an applicant cannot 
pay from other sources; 

(v) Replace land or water resources 
on the family farm which resources 
cannot be restored; 

(vi) Pay costs associated with land 
and water development for conserva-
tion or use purposes; 

(vii) Establish a new site for farm 
dwelling and service buildings outside 
of a flood or mudslide area; and 

(viii) Replace land from the family 
farm that was sold or conveyed as a di-
rect result of the disaster, if such land 
is necessary for the farming operation 
to be effective. 

(2) Chattel losses. Emergency loans 
may be used to address the needs of the 
farming operation associated with the 
physical losses of essential chattel that 
were the result of a disaster to: 

(i) Purchase livestock and farm 
equipment, including but not limited 
to quotas, and cooperative stock for 
credit, production, processing, or mar-
keting purposes; 

(ii) Pay customary costs associated 
with obtaining, planning, and closing a 
loan that an applicant cannot pay from 
other sources (e.g. fees for legal, archi-
tectural, and other technical services, 
but not fees for agricultural manage-
ment consultation and preparation of 
Agency forms); 

(iii) Repair or replace essential house-
hold contents damaged in the disaster; 

(iv) Pay the costs to restore 
perennials that produce an agricultural 
commodity, to the stage of develop-
ment the damaged perennials had ob-
tained prior to the disaster; 

(v) In the case of a farming operation 
that has suffered livestock losses not 
from breeding stock, pay essential 
farm operating and family household 
expenses; and 

(vi) Refinance debt (in the case of 
Farm Loan Program loan debt, as long 
as the applicant has not refinanced the 
loan more than 4 times). 

(b) Production losses. Emergency loans 
may be used to address the losses of 
the farming operation associated with 
production of agricultural commodities 
(except the losses associated with the 
loss of livestock) of the farming oper-
ation that were the result of a disaster 
to: 

(1) Pay costs associated with reorga-
nizing the family farm to improve its 
profitability except that such costs 
shall not include the payment of bank-
ruptcy expenses; 

(2) Pay annual operating expenses, 
which include, but are not limited to, 
feed, seed, fertilizer, pesticides, farm or 
ranch supplies, cooperative stock, and 
cash rent; 

(3) Pay costs associated with Federal 
or State-approved standards under the 
Occupational Safety and Health Act of 
1970 (29 U.S.C. 655 and 667) if the appli-
cant can show that compliance or non- 
compliance with the standards will 
cause substantial economic injury; 

(4) Pay training costs required or rec-
ommended by the Agency; 

(5) Pay essential family household 
expenses; 

(6) Refinance debt (in the case of 
Farm Loan Program loan debt, as long 
as the applicant has not refinanced the 
loan more than 4 times); and 

(7) Replace lost working capital. 

§ 764.4 Eligibility requirements. 
(a) General borrower eligibility require-

ments. An applicant for an Emergency 
loan must meet the following require-
ments: 

(1) Legal capacity. The applicant must 
have the legal capacity to incur the ob-
ligation of the loan. 

(2) Citizenship. (i) The applicant must 
be a citizen of the United States, a 
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United States non-citizen national, or 
a qualified alien under applicable Fed-
eral immigration laws. For an entity 
applicant, the majority interest of the 
entity must be held by members who 
are United States citizens, United 
States non-citizen nationals, or quali-
fied aliens under applicable Federal im-
migration laws. 

(ii) United States non-citizen nation-
als and qualified aliens must provide 
the appropriate documentation as to 
their immigration status as required 
by the United States Department of 
Homeland Security, Bureau of Citizen-
ship and Immigration Services. 

(3) Family farm and nonfarm enterprise. 
The applicant’s farming operation 
must qualify as a family farm and 
must not be a nonfarm enterprise. 

(4) Established farmer. An applicant 
must be an established farmer. 

(5) Owner and operator requirements— 
(i) Loans for physical losses to real estate. 
In the case of a loan for a purpose spec-
ified in § 764.3(a)(1), an applicant must 
be: 

(A) The owner and operator of the 
farming operation; or 

(B) An operator of the farming oper-
ation whose lease on the affected real 
estate would exceed the term of the 
loan and give the Agency prior notifi-
cation of the termination of the lease 
during the term of the loan, and whose 
lessor would provide the Agency a 
mortgage on the real estate as security 
for the loan. 

(ii) Loans for physical losses to chattel. 
In the case of a loan for a purpose spec-
ified in § 764.3(a)(2), an applicant must 
be the operator of the farming oper-
ation. 

(iii) Loans for production losses. In the 
case of a loan for a purpose specified in 
§ 764.3(b), an applicant must be the op-
erator of the farming operation. 

(6) Entity applicants. For entity appli-
cants: 

(i) If the owners holding a majority 
interest in the entity applicant are re-
lated by blood or marriage, at least one 
of such related owners must operate 
the family farm. 

(ii) If the owners holding a majority 
interest in the entity applicant are not 
related by blood or marriage, the ma-
jority interest holders must all operate 
the family farm. 

(iii) If the entity applicant has an op-
erator interest in any other farming 
operation, that farming operation must 
not exceed the requirements of a fam-
ily farm. 

(7) Intent to continue farming. The ap-
plicant must demonstrate the intent to 
continue the farm operation after the 
disaster. 

(8) Credit history. The applicant must 
demonstrate a credit history satisfac-
tory to the Agency. As part of the cred-
it history the Agency will determine 
whether the applicant has dealt with 
the Agency in good faith. This includes 
the applicant providing current, com-
plete, and truthful information when 
applying for assistance and in all past 
dealings with the Agency. The Agency 
will also examine whether the appli-
cant has properly fulfilled its obliga-
tions to other parties, including other 
Federal agencies. The Agency may use 
credit reports or any other available 
information to evaluate credit history. 

(9) Availability of credit elsewhere. The 
applicant must be unable to obtain suf-
ficient credit elsewhere at reasonable 
rates and terms. To establish this, the 
applicant must obtain written declina-
tions of credit from legally organized 
commercial lending institutions within 
reasonable proximity of the applicant 
that specify the reasons for the dec-
lination as follows: 

(i) In the case of a loan for $300,000 or 
more, two written declinations of cred-
it are required; 

(ii) In the case of a loan of less than 
$300,000, one written declination of 
credit is required; and 

(iii) In the case of a loan of $100,000 or 
less, the Agency may waive the re-
quirement for obtaining a written dec-
lination of credit if the Agency deter-
mines that it would pose an undue bur-
den on the applicant, the applicant cer-
tifies that they cannot get credit else-
where, and based on the applicant’s cir-
cumstances credit is not likely to be 
available; 

(iv) Notwithstanding the applicant’s 
submission of the required written dec-
linations of credit, the Agency may 
contact other commercial lending in-
stitutions within reasonable proximity 
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of the applicant and make an inde-
pendent determination of the appli-
cant’s ability to obtain credit else-
where. 

(10) Prior debt forgiveness. The appli-
cant must not have received debt for-
giveness from the Agency on more than 
one occasion on or before April 4, 1996, 
or any time after April 4, 1996. 

(11) Federal judgment lien. The appli-
cant’s property must not be subject to 
a Federal judgment lien (other than a 
United States Tax Court lien). 

(12) Managerial ability. The applicant 
must have sufficient managerial abil-
ity to assure reasonable prospects of 
loan repayment, as determined by the 
Agency. The applicant must dem-
onstrate this managerial ability by 
education, on-the-job training, or farm-
ing experience within the last 5 years 
that covers an entire production cycle. 

(13) Borrower training. The applicant 
must agree to meet the borrower train-
ing requirements in accordance with 
§ 1924.74 of this title. 

(14) Prior drug convictions. The appli-
cant cannot have been convicted under 
Federal or State law of planting, culti-
vating, growing, producing, harvesting, 
or storing a controlled substance, as 
defined in 21 CFR part 1308, during the 
current crop year or the previous 4 
crop years. 

(15) Recovery of duplicative benefits. 
The applicant must agree to repay any 
duplicative Federal assistance to the 
agency providing such assistance. A 
person receiving Federal assistance for 
a major disaster or emergency is liable 
to the United States to the extent that 
the assistance duplicates benefits 
available to the person for the same 
purpose from another source. 

(b) Additional Emergency loan eligi-
bility requirements—(1) Timely loan appli-
cation. A loan application must be re-
ceived by the Agency not later than 8 
months after the date the disaster is 
declared or designated in the county of 
the applicant’s farming operation. 

(2) Qualifying losses—(i) Loss must 
occur in a disaster area. The applicant 
may seek an Emergency loan only with 
respect to a family farm that had pro-
duction or physical losses as a result of 
a disaster in a disaster area. 

(ii) Eligible production loss. For pro-
duction loss loans, the applicant must 

have a disaster yield that is at least 30 
percent below the normal production 
yield of any single crop, as determined 
by the Agency, that comprises a basic 
part of an applicant’s total farming op-
eration. 

(iii) Eligible physical loss. For physical 
loss loans, the applicant must have suf-
fered disaster-related damage to chat-
tel or real estate essential to the farm-
ing operation, to household items that 
must be repaired or replaced, to har-
vested or stored crops, or to perennial 
crops. 

(3) Changes in ownership structure. 
The ownership structure of a family 
farm may change between the time of a 
qualifying loss and the time an Emer-
gency loan is closed. In such case, all of 
the following requirements must be 
met: 

(i) The applicant, in its new form, in-
cluding all owners must meet all appli-
cable eligibility requirements con-
tained in this section; 

(ii) The new individual applicant, or 
all owners of a new entity applicant 
must have had an ownership interest in 
the farming operation at the time of 
the disaster; and 

(iii) The amount of the loan will be 
based on the percentage of the former 
farming operation transferred to the 
new applicant and in no event will the 
individual portions, aggregated, equal 
more than would have been authorized 
for the former farming operation. 

(4) Insurance requirement. Emergency 
loan funds may not be used for physical 
loss purposes (excluding losses to live-
stock) unless that physical property 
was covered by general hazard insur-
ance at the time that the damage 
caused by the natural disaster oc-
curred. The level of the coverage in ef-
fect at the time of the disaster must 
have been the tax or cost depreciated 
value, whichever is less. Chattel prop-
erty must have been covered at the tax 
or cost depreciated value, whichever is 
less, when such insurance was readily 
available and the benefits of the cov-
erage (i.e. the amount of coverage 
equaling the lesser of the property’s 
tax or cost depreciated value) justify 
the cost of the insurance. 

[67 FR 795, Jan. 8, 2002, as amended at 68 FR 
62223, Nov. 3, 2003] 
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